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Overview

 International food law

● Materials

● WTO

● Codex Alimentarius

● Codex and WTO

● Relation to EU



Recommended Materials

Bernd van der Meulen, The Global Arena of Food 
Law: Emerging Contours of a Meta-Framework. 
Erasmus Law Review 3 (2010): 217-240. < 
https://papers.ssrn.com/sol3/papers.cfm?abstract_i
d=1815241 >

WTO, SPS booklet 
http://www.wto.org/english/res_e/booksp_e/agrmn
tseries4_sps_e.pdf

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1815241
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1815241
http://www.wto.org/english/res_e/booksp_e/agrmntseries4_sps_e.pdf
http://www.wto.org/english/res_e/booksp_e/agrmntseries4_sps_e.pdf


Types of Food Law Level

International Food Law Global

EU
Food Law

Outside 
EU

Regional

MS MS MS MS National

Private Food Law Business



What if the game is played 

from different arenas?

 Can you play one game

With different rules?



Geographical focus



Connection



Players in the global field 

UN: virtually all nations  peace and co-operation
UN family:

 FAO: Food and Agriculture

● Nutrition

● Trade

WHO: 

● Health care

● Nutrition

WTO

● Trade  eradication of barriers 
to trade 



Other e.g. 
UNCTAD

WFPWHO FAO

WTO

JECFA

JEMRA

JMPR

CAC

United Nations

Joint WHO/FAO 
Food Standards Programme

… …

Global Food Institutions

OIE

IPPC

INFOSAN

Set up by

Cooperating with



Location: Geneva, 
Switzerland

Established: 
1 January 1995

Membership: 
164 countries 

Budget: 197m Swiss 
francs, 2015

Secretariat staff: ~650

Head: Roberto Azevêdo
(Director-general)



WTO Members 2017 (164)



Platform for negotiation

Negotiation rounds: Uruguay, Tokyo, Doha, Bali

Dispute Settlement Understanding

Structure of WTO

Intellectual 
Property 

Rights

TRIPs

Services

GATS

Goods

GATT
SPS
TBT



The right to 
protect
human, animal,
plant life or 
health

Avoiding 
unnecessary 
barriers to trade

What is the purpose of the SPS 
Agreement?



SPS Agreement 

WTO Agreement on the Application of Sanitary and 
Phytosanitary measures

Members have the right to take measures necessary 
for protection

Only necessary & science based, no discrimination 
or disguised barrier to trade

Measures which conform to international standards 
shall be deemed necessary and consistent with SPS 
(3-2)

 International standards: standards, guidelines and 
recommendations Codex Alimentarius Commission 
(A 3.a)

Higher level  scientific justification



SPS Measures

 Art. 1(2) & Annex A: definition

 Scope

● Within the territory of the member

 Objective

● A) Protect animal, plant

● From: pests, diseases, organisms

● B) Protect human life & health

● From: additives, contaminants, toxins or 
disease causing organisms in food



SPS Measures: form

 SPS measures include all relevant laws, decrees, regulations, 
requirements and procedures 

 including, inter alia, end product criteria; processes and 
production methods; testing, inspection, certification and 
approval procedures; quarantine treatments including relevant 
requirements associated with the transport of animals or 
plants, or with the materials necessary for their survival during 
transport; provisions on relevant statistical methods, sampling 
procedures and methods of risk assessment; and packaging 
and labelling requirements directly related to food safety.

  90% of Food law



Requirements

 Necessary

 Science based

● Risk analysis, or

● International standard

 Non discriminatory



Harmonisation

 Based on international standards

 Conform to  presumption of consistency

 Higher level



Harmonisation

 Based on international standards

● “three sisters”

 Conform to  presumption of consistency

 Higher level



Three sisters of the SPS Agreement

 International Office of Epizootics (OIE)

 Secretariat of the International Plant Protection 
Convention (IPPC)

 Codex Alimentarius Commission (CAC)



Media attention for the Codex Alimentarius

https://www.youtube.com/watch?v=spoucYXa3-A
http://www.trosradar.nl/uitzending/archief/detail/aflevering/19-05-2008/codex-alimentarius/
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1963

 Joint FAO/WHO food standards 
program

● Aim: harmonise national food standards

● To protect health

● To promote trade in food products

Codex Alimentarius Commission

● Committees around the world

● Standards, guidelines, etc.



Codex Alimentarius

 Food commodity standards (vertical)

General standards (horizontal) 
e.g. contamination

No treaty, not legally binding

Model for national (or regional: EU) 
legislation

● “common international language in food law”

Guidelines

Codes of good practice







Scope codex

 Includes quality issues (TBT)

 Not limited to SPS



1995

WTO

Enforceable agreements on international trade

Arbitration  punitive import duties

 TBT / SPS : no barriers to trade unless justified



WTO litigation

Hormones case US vs EU

Hormones acceptable in Codex Alimentarius

● Hormones acceptable unless proven otherwise 

EU lost arbitration and appeal

● WT/DS26/AB/R and 
WT/DS48/AB/R



WTO litigation

 EU GMO

● Complaints by: US, Canada, Argentina

● Supported by: Australia, Brazil, Chile, China, 
Chinese Taipei, Colombia, El Salvador, 
Honduras, Mexico, New Zealand, Norway, 
Paraguay, Peru, Thailand & Uruguay.

 Decision published September 2006

 Restrictive EU policy not justified



Codex Alimentarius

Acquires de facto legal force through integration in 
SPS

Companies that comply with Codex should be able 
to export to every member of WTO

● Unless other national standards are scientifically proven 
necessary 

Burden of persuasion 

● On the party that wishes to depart from Codex



EU  Codex; GFL Art. 13 

 Member States shall:

 (a) contribute to the development of international 
technical standards for food;

 (b) promote the coordination of work on food standards 
undertaken by international organisations;

 (c) contribute to development of agreements on 
recognition of the equivalence of food measures;

 (d) give particular attention to developing countries;

 (e) promote consistency between international technical 
standards and food law while ensuring that the high level 
of protection adopted in the Community is not reduced.



Codex in GFL

Definitions

Science based food law

 Implementation clause



GFL definitions

 Food(stuff): any substance or product, whether 
processed, partially processed or unprocessed, 
intended to be, or reasonably expected to be ingested 
by humans

 Not included: feed, live animals unless they are 
prepared for placing on the market for human 
consumption, plants prior to harvesting, medicines, 
cosmetics, tobacco, drugs, residues, contaminants 



GFL principles international trade

 Exports

● Food exported from EU must comply with 
relevant food law requirements (never export of 
unsafe food)

 Imports

● Food imported in EU must comply with relevant 
food law requirements or their equivalence



Codex in European case law

Emmenthal cheese case (ECJ 5 December 2000)

Does the requirement of a brown rind constitute a 
barrier to trade (28 EC)

ECJ: yes!

● No rind in definition in other Member States and Codex



Codex in Europe 

Article 5-3 GFL

General objectives

3. Where international standards exist or their 
completion is imminent, they shall be taken into 
consideration in the development or adaptation of 
food law, except where such standards or relevant 
parts would be an ineffective or inappropriate 
means for the fulfilment of the legitimate 
objectives of food law or where there is a 
scientific justification, or where they would result 
in a different level of protection from the one 
determined as appropriate in the Community.



Court of first instance 14.12.05 case

Beamglow Ltd. vs. Parliament (NA), Council 
& Commission.

● Reg. (EEG) 404/93: bananas  preferential 
treatment ACP countries

● WTO-complaint Ecuador & USA

● Sanctions imposed

● Beamglow claims compensation from EU



Procedure

CFI denies claim:

● WTO rules do not amount to rules of law by reference 
to which the legality of the institutions’ conduct may 
be assessed.

● Most commercial partners of EU don’t include WTO-
law among the rules by which their courts review the 
legality of domestic law.

● To do so in the EU could therefore lead to an unequal 
application of WTO rules depriving the organs of the 
EU of the scope for manoeuvre enjoyed by their 
counterparts  

● To require the courts to refrain from applying EU 
rules which are incompatible with WTO would deprive 
the legislative or executive organs of the contracting 
parties of the possibility of entering into negotiated 
arrangements, even on a temporary basis, in order to 
arrive at mutually acceptable compensation 



EU law vs. WTO law

 EU

● Private parties have access to court

● Member states liable for infringements

WTO

● Only Member States have access to dispute 
settlement

● The risk of sanctions falls on businesses



Conclusions

 EU food law is a framework for stakeholders

 International food law is a framework for frameworks 
meta framework

● Science based

● Non-discrimination

● Harmonisation

 International food law applies

● Directly to states

● Indirectly to stakeholders



Objectives of food safety law 

 Public health is primary objective of food safety 
regulation

● Food law = SPS

● EU – Art. 5 GFL  (health, consumer protection, fair 
trade, animal health & welfare, plant health, 
environment)

 Risk analysis
● Science based (Art. 6 GFL), but

● Scientific uncertainty  precaution (Art. 7 GFL)

● Other legitimate considerations  compatible to SPS?

● Newly emerging risks



WTO & private standards?; SPS Article 13

 (…) Members shall take such reasonable measures 
as may be available to them to ensure that non-
governmental entities within their territories, as well 
as regional bodies in which relevant entities within 
their territories are members, comply with the 
relevant provisions of this Agreement. In addition, 
Members shall not take measures which have the 
effect of, directly or indirectly, requiring or 
encouraging such regional or non-governmental 
entities, or local governmental bodies, to act in a 
manner inconsistent with the provisions of this 
Agreement. (…)
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