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Infringement on food law

 Producer brings food to the market knowing it is unsafe. 
Consumer falls ill and has to spend expensive days in 
hospital.

What do we do to the perpetrator?

What about the risk?

What about the victim?

What about other businesses?



Overview today

Context

● Introduction

● Materials

● Structure

● Context

Official controls

● On FBOs

● On MS

● On 3rd countries

Measures

● FBO

● MS

● EC

 Recent developments

● Horse fraud

 Sanctions



Materials

Source of law

● GFL, Art. 17, 18, 19, 53, 54

● Regulation 882/2004 on official controls

 Literature

● Bernd van der Meulen and Annelies Freriks, 
Millefeuille: The Emergence of a Multi-Layered 
Controls System in the European Food Sector 
https://papers.ssrn.com/sol3/papers.cfm?abstr
act_id=991291

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=991291
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=991291




Compliance with food law

 Art. 17(1) GFL

● Responsibility food and feed business operators

● ‘Food and feed business operators at all stages 
of production, processing and distribution within 
the businesses under their control shall ensure 
that foods or feeds satisfy the requirements of 
food law which are relevant to their activities 
and shall verify that such requirements are met.’

 Art. 21 GFL

● Without prejudice to Product liability directive



Enforcement of Food Law

 Art. 17(2) GFL

● Responsibility Member States

Member States shall enforce food law, and monitor and verify that the 

relevant requirements of food law are fulfilled by food and feed business 

operators at all stages of production, processing and distribution.

For that purpose, they shall maintain a system of official controls and other 

activities as appropriate to the circumstances, including public 

communication on food and feed safety and risk, food and feed safety 

surveillance and other monitoring activities covering all stages of 

production, processing and distribution.

Member States shall also lay down the rules on measures and penalties

applicable to infringements of food and feed law. The measures and 

penalties provided for shall be effective, proportionate and dissuasive.



Concepts

 Complying with the law

● Doing what you have to do

 Enforcing the law

● Make others do what they have to do

● Controls

● Measures

● Sanctions



Official Controls Regulation (882/2004)

 Art. 54

● Action in case of non-compliance

●  objective: solve the problem

 Art. 55

● Sanctions

●  objective: deter (punish)



Official Controls Regulation

 Regulation 882/2004

 Scope

● Food and feed law

● Animal health & animal welfare law

● Not included: common market agriculture

 Objectives

● Prevent risks to humans and animals

● Protect consumers’ interests

 Content

● Controls + measures + sanctions



Official Controls 

 General obligations

 Member States shall:

● Organise controls on 
regular basis

● Without prior 
warning (as a rule)

● Any stage of 
production, 
processing, 
distribution

● Import/export same 
care



Official Controls

 Staff performing official controls

● shall have received appropriate training for their 
area of competence

● shall be regularly kept up-to-date in all issues of 
their area of competence

● shall respect the rules of confidentiality



Second line inspections (‘audits’)

 European Commission ‘Guardian of the Treaty’

● Infringement procedures 

● Art. 258 TFEU

 Member States are responsible to EU

 Art. 45 Reg. 882/2004: Community controls



Second line inspections 

 Directorate-F (former FVO) 

● Part of DG SANTE (directorate / agency)

● Inspects national enforcement

● Reports are published on the internet

● Inspects food safety systems in third countries

 Always in cooperation with national authorities



Inspections in third countries

 Directorate-F

● ‘EU rules must be respected…’

 Sovereignty

 Jurisdiction

 No legal obligation, but ….

● Requirement for market access

 Always in cooperation with national authorities



Extra territorial ambitions I

 Article 11 GFL
Food and feed imported into the Community for placing 
on the market within the Community shall comply with 
the relevant requirements of food law or conditions 
recognised by the Community to be at least equivalent 
thereto or, where a specific agreement exists between 
the Community and the exporting country, with 
requirements contained therein.



Extra territorial ambitions II

 Article 46 Reg. 882/2004
Community controls in third countries
Commission experts may carry out official controls in 
third countries in order to verify (…) the compliance or 
equivalence of third-country legislation and systems with 
Community feed and food law (…).







Measures to address food safety problems



Identification of food safety problem I

 Complaint

● By competitor

● By consumer 
 to food business operator
 to authorities

 Inspection

 Border control

 New scientific knowledge

● EFSA (e.g. acrylamide)

 Food business (art. 19 GFL)



Identification of food safety problem II

 Extent of the problem

● Art. 14-6 GFL

Where any food which is unsafe is part of a batch, lot or 
consignment of food of the same class or description, it 
shall be presumed that all the food in that batch, lot or 
consignment is also unsafe, unless following a detailed 
assessment there is no evidence that the rest of the 
batch, lot or consignment is unsafe.

 Where is the rest of the lot?

 Art. 18 GFL: traceability

● One step up, one down

● Information to authorities on demand



Consequences of food safety problem I

 Business level

 14-1 GFL no placing on the market

 19-1 

● Withdraw from the market

● Inform authorities (19-3)

● Inform consumer

● Recall from consumer

 19-4 collaborate with authorities

 18-2/3 make traceability information available on demand of 
competent authorities



Recall

 GFL 19

 Who is responsible?

● Importer

● Producer

● Processor

● Manufacturer

● Distributor

 When?

● Has reason to believe that a food is not in compliance 
with food safety requirements

 What?

● Take measures to restore high level of food safety

● Withdraw from customer

● Recall from consumer



Which business?

 Art. 19 GFL 

When:?

● Has reason to believe a food … is not in compliance 
with food safety requirements

Who?

● Has imported, produced, manufactured or 
distributed

● ≠ guilty!



Consequences of food safety problem II

 Member State level

 17-2 GFL have national legislation in place

● Inspections

● Communication

● Sanctions

 Subsidiarity principle / 53 GFL

● First responsibility: Member States

 Art. 34 TFEU Treaty: no trade barriers

 Art. 36 TFEU: exception for protection of health

● Borders may be closed

 18 GFL: demand traceability information

 10 GFL: public information



Transparency / disclosure / naming & shaming

 Art. 17(2) GFL including public communication on 
food and feed safety and risk

Art. 10 GFL: warn the consumer



Art. 54 Reg. 882/2004

When the competent authority identifies non-
compliance, it shall take action to ensure that the 
operator remedies the situation.

● Impose measures to ensure food safety

● Restrict placing on the market

● Order recall, withdrawal or destruction of food

● Suspend or close business

● Any other measure the competent authority deems 
appropriate



Consequences of food safety problem III

 The European Commission

 53 GFL interim measures

● Suspension of placing on the market

● Suspension of imports

● Conditions

● Any other

 54 GFL Member States may act when Commission does not



European Commission

 Art. 53 GFL

● Food

● From EU

● From 3rd country

● Likely to constitute serious risk

● Cannot be contained by MS concerned

● Immediately take emergency measures

● Suspend placing on the market / import

● Special conditions

● Any other



European Commission

 Art. 53 procedure

● PAFF

● Emergency: provisional measures  PAFF



Failing Commission

 Article 54 GFL

 Art. 53 applies

● MS requested

● EC has not acted

● MS interim protective measures

● Inform other MS

● Inform Commission

● Within 10 days Commission - PAFF



Emerging issues: Horse meat scandal

 Horse sold as beef

 Can it be tackled with food safety measures?

 Ireland, Italy: horse not unsafe: Art. 19 GFL recall only 
for unsafe food – we have no national legislation

 Germany, France: horse not unsafe: Art. GFL recall only 
for unsafe food – however, we have national legislation

 NL, Greece, Portugal: fraud results in unsafety  recall 
based on Art. 19 GFL



Recall horse meat NL

 50.000.000 kg

 No indication of risk to public health

 Origin unclear  safety cannot be guaranteed.



Unsafety in horse scandal

 Development of problem definition Dutch authorities

 Phase 1: possible presence of phenylbutazone

● EFSA/EMA risk assessed at 1:100.000.000

 Phase 2: possible unapproved horse carcasses

 Final phase: fraud  disrupted traceability

● Also the safety of the beef is uncertain



Recall NL

 (How) can if fit in the GFL-framework?

 Unsafe within the meaning of Article 14 GFL

 Non-compliant within the meaning of Article 19 GFL



Recall

 GFL 19

 When?

● Has reason to believe that a food is not in compliance with food 
safety requirements

 Two possible readings

● In Art. 19 ‘food safety requirements’ includes Article 18 

GFL (traceability)

● In Art. 19 ‘food safety requirements’ exclusively refers to 

Art. 14 GFL



Regulation 178/2002



(How) does fraud fit into Art. 14?

 Unfit for consumption?

 CJEU in Berger: food can be unfit without being injurious 
to health

● C-636/11. ECLI:EU:C:2013:227 



Enemy image GFL Art 3(14) hazards

Biological Chemical Physical

Pathogenic Toxic Radioactive



Blind spot of the GFL

Emerging enemy image in food law



Sanctions

 Effective, proportionate and dissuasive

 Italy: Maximum fine 10% of annual turnover

 NL

● Current fines: € 1.000

● New fines: € 4.500 => € 81.000 => € 810.000

● Depending on size of FBO / seriousness of 
infringement
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